I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
C. LEON SM TH, : ClVIL ACTI ON
Plaintiff, : 98- 1264
V. :
THE EQUI TABLE
Def endant .

MEMORANDUM AND ORDER

JOYNER, J. DECEMBER , 1998

Presently before the Court is Defendant, The Equitable’s
(“Equi tabl e” or “Defendant”), Mdtion to Conpel Arbitration of
Plaintiff’s clains and to Dismss Plaintiff’s conplaint.
Plaintiff, C. Leon Smth's (“Smith” or “Plaintiff”), conplaint
al l eges clains for enploynment discrimnation under 42 U. S. C
§2000e et. seq. (Title VI1), 42 U S.C. §1981, and the
Pennsyl vani a Hunman Rel ations Act (the “PHRA’) as well as
Pennsyl vania state |law clains for defanation, prom ssory
estoppel, and intentional infliction of enotional distress. For
the follow ng reasons, Defendant’s Mdtion to Conpel Arbitration
is granted and Plaintiff’s conplaint is dismssed wthout

prej udi ce.

BACKGROUND
Plaintiff’s clainms arise out of a pre-enploynent agreenent
he entered into with Defendant. At the end of 1996, Plaintiff

applied to Defendant for a position selling “Series 6" annuities.



Joseph McDonough (“MDonough”), a District Manager for Defendant,
interviewed Plaintiff and forwarded Plaintiff’s resume to Joel

Al bert (“Albert”), an Agency Manager for Defendant. MDonough
informed Al bert he was interested in hiring Plaintiff, but Al bert
al l egedly was not interested in hiring Plaintiff because
Plaintiff was African-American

Nonet hel ess, in md-January 1997, MDonough offered
Plaintiff a pre-enploynent contract to sell securities. Under
this contract, Plaintiff was a “Prospective Agent” and was
attenpting to “qualify for enploynent” with Defendant. The terns
of the pre-enploynent agreenent also provided that Plaintiff
woul d secure registration with the National Association of
Securities Dealers (“NASD’) during the pre-contract training
peri od.

Plaintiff alleges that from January through June of 1997,
whil e he was under the pre-enpl oynent agreenent, he was prevented
fromselling securities by Albert. In June of 1997, Plaintiff
all egedly received a letter fromAl bert wi thdrawi ng the pre-
enpl oynent agreenent. Plaintiff then filed a conplaint wwth the
Equal Enpl oynment Qpportunity Conmm ssion (“EEOCC’) and received a
right to sue letter on Decenber 10, 1997. Plaintiff filed his
conplaint in this Court on March 10, 1998.

DI SCUSSI ON

Mbtion to Conpel Arbitration




Def endant argues that Plaintiff should be conpelled to
arbitrate his clains because Plaintiff agreed to arbitrate these
clains in the NASD registration form Defendant’ s pre-enpl oynent
agreenment required Plaintiff to secure NASD registration. In
order to do so, Plaintiff had to execute and file a Uniform
Application for Securities Industry Registration or Transfer (the
“U4 Application”) with NASD. Plaintiff executed the U-4
Application on January 9, 1997.

The U-4 Application provides that Smth agrees “to arbitrate
any dispute, claimor controversy that nmay ari se between ne and
my firm or a custoner, or any other person, that is required to
be arbitrated under the rules, constitutions, or by-laws of the
organi zations indicated in Item10 . . . .” (U4 Application at
1 5. Item10 of Plaintiff’s U4 Application indicates that he
registered wth NASD. The NASD Code of Arbitration Procedure
requires arbitration of “any dispute, claimor controversy
arising out of or in connection with the business of any nenbers
of the [NASD], or arising out of the enploynent or termnation of
enpl oynent of associ ated person(s) with any nenber . . . (a)
bet ween or anong nenbers [and] (b) between or anong nenbers and
associ ated persons.” NASD Manual - - Code of Arbitration Procedure
Rul e 10101 (1997).

Def endant argues that Plaintiff’s clains in the instant case
all arise out of Smth's potential enploynent wth Defendant and,
t hus, they nust be arbitrated. Plaintiff responds that the

current clains are not subject to arbitration because he was
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never an enpl oyee of Defendant and because he was fraudulently

i nduced to sign the U-4 Application.*®

A Legal Standard Governing Arbitration

There is a strong federal policy “’favoring arbitration.’”

Seus v. John Nuveen & Co., Inc., 146 F.3d 175, 178 (3d Gr.

1998) (quoting Glner v. Interstate/Johnson Lane Corp., 500 U.S.

20, 26, 111 S. C. 1647, 1652 (1991)). Wwen interpreting an

agreenent to arbitrate, “’all anbiguities nust be resolved in
favor of arbitrability.”” 1d. at 186 (quoting Armjo V.

Prudential Ins. Co. of Am, 72 F.3d 793, 798 (10th Cr. 1995)).
“Motions to conpel arbitration under an arbitration clause should
not be denied 'unless it can be said with positive assurance that
the arbitration clause is not susceptible [to] an interpretation
that covers the asserted dispute. Doubts should be resolved in

favor of coverage.’” Zandford v. Prudential -Bache Securities,

Inc., 112 F. 3d 723, 727 (4th Gr. 1997)(internal citations and
qguotation marks omtted). |In determ ning whether to require
arbitration in this case, we nust determ ne whether there “is a

bi ndi ng agreenent to arbitrate between the parties and, if so,

' Plaintiff initially nade nore arguments to support his
claimthat he was not conpelled to arbitrate. However, Plaintiff
recogni zes that the Third Crcuit’s decisionin Seus v. John Nuveen
& Co., Inc., 146 F.3d 175 (3d Gr. 1998), forecloses nost of his
argunents. Therefore, this nmenorandumwi || only address Plaintiff’s
remai ni ng argunents that he was not an enpl oyee of Defendant and
that he was fraudulently induced to sign the U-4 Application
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whether this dispute is within the scope of that agreenent.”
Seus, 146 F.3d at 178.
B. Plaintiff’s dains That He WAs Not An Enpl oyee

Plaintiff argues that there was not a binding agreenent to
arbitrate between the parties because he was not an enpl oyee of
Equitable. Plaintiff argues that he was only engaged in a pre-
enpl oynent contract wi th Defendant and that he had not actively
sold anything for Defendant. Therefore, Plaintiff argues that
the NASD requirenent that enploynent-rel ated di sputes be
arbitrated does not apply to him

NASD requires arbitration of all suits “arising out of or in
connection with the business of any nenbers of the [NASD], or
arising out of the enploynent or term nation of enploynent of
associ ated person(s)? with any nmenber . . . .” NASD Manual - - Code
of Arbitration Procedure Rule 10101 (1997). Plaintiff’s current
“failure to hire” and related state |aw clains arise out of the
pre-enpl oynment contract entered into between Plaintiff and
Def endant. Accordingly, we find that Plaintiff’s current clains
either arise out of or in connection with the business of a NASD
menber or arise out the enploynent or termnation of enploynent
of an associ ated person with any nenber. Therefore, Plaintiff’s

clainms constitute the type of clains anticipated by the |anguage

2 Associated person is defined by NASD as “(1) a natural

person registered under the Rul es of the Association . " See
Definition (ee) of “person associated with nenber” or “associ at ed
person of a nenber” NASD Munual--By-Laws of the Nationa

Associ ation of Securities Dealers, Inc., Article I, Definitions
(ee).



of the U-4 Application and the NASD Code of Arbitration

Pr ocedur e. See generally Seus, 146 F.3d at 186; Thomas Janes

Associ ates, Inc. v. Janeson, 102 F.3d 60, 65-66 (2d Cr.
1996) (stating that NASD Arbitration Procedure applies to

“enpl oynent-rel ated disputes”); Francis v. Marshall, 661 F. Supp.

773, 775 (D. Mass. 1987)(recogni zing broad scope of NASD
arbitration clause).

C._ Plaintiff’s dains That He WAs Fraudul ently | nduced to

Sign U-4 Application

Plaintiff also argues that he should not be required to
arbitrate his “failure to hire” and related state | aw cl ai ns
because he did not “knowi ngly agree” to arbitrate but rather was
i nduced to sign the agreenent by fraudul ent m srepresentation.
Plaintiff alleges that Defendant fraudulently “induced himto
sign the Form U-4 while intending not to hire himso that he
woul d be precluded frombringing suit under Title VII and 1981.~
(Pl."s Reply Mem at 3). 1In order to avoid arbitration based on
this theory, Plaintiff nust nmake a show ng of “fraud, duress,

m st ake or sone other ground recognized by the | aw applicable to
contracts generally” that would allow this Court not to enforce
the agreenent entered into by Plaintiff. Seus, 146 F.3d at 184.

The el enents of fraud under Pennsylvania law are “(1) a
material factual msrepresentation; (2) nmade with know edge or
belief of its falsity; (3) with the intention that the other
party rely thereon; (4) resulting in justifiable reliance to that

party to his detrinent.” Agathos v. Starlite Mdtel, 60 F. 3d 143,
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147 (3d Cir. 1995); see also Moser v. DeSetta, 589 A 2d 679, 682

(Pa. 1991); Mellon v. Barre-National Drug Co., 636 A 2d 187, 189

(Pa. Super. 1993). Fraud can consist of “anything calculated to
decei ve, whether by single act or conbination or by suppression
of truth or suggestion of what is false.” Mser, 589 A 2d at

682; see also Cottman Transm ssion Systens, Inc. v. ©Mlody, 869

F. Supp. 1180, 1186 n.10 (E.D. Pa. 1994).

The Federal Rules of G vil Procedure require that fraud be
plead with particularity. See Fed. R Cv.P. 9(b). The Third
Circuit explained this particularity requirenent as follows:
“Rule 9(b) requires plaintiffs to plead with particularity the
"circunstances’ of the alleged fraud in order to place the
def endants on notice of the precise m sconduct wth which they
are charged, and to safeguard defendants agai nst spurious charges

of immoral and fraudul ent behavior.” Seville I ndus. Mach. Corp.

v. Sout hnost Mach. Corp., 742 F.2d 786, 791 (3d Cr. 1984).

“[ T] he conpl ai nt need not describe the precise words used; it is
sufficient if the conplaint 'describes the nature and subject of

the all eged m srepresentations.’” Event Mrketing Concepts, Inc.

v. East Coast Logo, Inc., No. CIV.A 97-6812, 1998 W. 314657, *2

(E.D. Pa. June 16, 1998)(quoting Seville, 742 F.2d at 791).
In the instant case, Count V of Plaintiff’s conplaint
al | eges that:
29. Plaintiff relied upon prom ses and representations of
t he Def endant.
30. Having relied upon the aforesaid, the Plaintiff

believed, to his detrinent, that the Defendant would ful fill
its prom ses and contractual obligations.
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31l. As aresult of Defendant’s failure to perform as

prom sed, Plaintiff lost his livelihood, all to his great

financial detrinent.
(Pl.”s Conpl. at 11 29-31). W find these allegations of fraud
are insufficient to allowthis Court to disregard Smth’s
agreenment to arbitrate enploynent related clainms. See Seus, 146
F.3d at 184. Therefore, we wll grant Defendant’s Mdtion to

Conpel Arbitration.

1. Disnmssal of Plaintiff's dains

This Court finds that each claimin Plaintiff’s conpl ai nt
arises out of the relationship created by the agreenent entered
into between Plaintiff and Defendant, which makes all of
Plaintiff’s clains subject to arbitration. Since “all of
Plaintiff's clains are subject to arbitration, retaining
jurisdiction would serve no purpose.” See Seus, No. CIV.A 96-
5971, 1997 W. 325792, *7 (E.D. Pa. June 2, 1997), aff’'d, 146 F.3d
at 188. Therefore, we wll dismss Plaintiff’s conplaint wthout

prej udi ce.

CONCLUSI ON

An appropriate O der follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
C. LEON SM TH, : ClVIL ACTI ON
Plaintiff, : 98- 1264
V. :
THE EQUI TABLE,
Def endant .

ORDER

AND NOW this day of Decenber, 1998, upon
consi deration of Defendant’'s Mdtion to Conpel Arbitration and
Stay or Dismss the Litigation, Plaintiff’s response thereto, as
wel | as the suppl enental responses of the parties, it is hereby
ORDERED that, in accordance with the foregoing Menorandum the
Motion is GRANTED. It is further ORDERED that Plaintiff’s
conplaint is DI SM SSED W THOUT PREJUDI CE.

BY THE COURT:

J. CURTIS JOYNER, J.



